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Jacob B, Pompan, Esq., rPompan, Rul’ner & Bass, for the

protester,
‘'James K, White, Esq., Department of Commerce, and Stuart

Young, Esq., General Services Administration, for the
agencies,

Stephen Gary, Esq,, David Ashen, Esq., and John !f, Melody,
Esqg.,, Office of the General Counsel, GAO, participated in the
preparation of the decision.
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Contrauting agency properly obtained waiver from mandatorY\
uge ofiprotester’s Federal- Supply Schedule (FSS) contract with
the General Services Administration (GSA); since contrlctinq
agency and GSA reasonably determined that substantial portion
of aqnncy's needs for acquisition and processing of lightning
data cannot be met from protester’s FSS contract, procurement
on basis of full and open competition was proper,

Atmuspharic‘keaearch Systems, Inc, (ARSI) protests the

issuance of request’ for proposals ‘(RFP) ‘No. 52-DDNN-1-00012
by tho\National Oceanic and’ Atmosphoric Administration (NOAA),
Dcpartuant of Commerce. The RFP provides for the acquisition

Aand. procol:inq of lightning data on the basis of full and open

oalpctition. ‘According to ARSI, the same equipment and
sorvices are available under the firm’s Federal Supply
Schadule (FSS) ‘contract with the General Services Administra-
tion (GSA):; since NOAA is a mardatory user of the rss
contract, ARSI argues, NOAA is required to utilize the FSS
contract rather than conduct the procurement competitively,

We deny the protest.
BACKGROUND_

Ry '1 ‘\ *oh
NOAA announced" 1tm‘intontion to lssue a competitive solicita-
tion for the requirement in the Commerce Business Daily (CBD)

,.in October 1990. The announcement atated that the prospective



contractor wnbld{bd-rcquircd to provide data to be used by
WOAA'S Mational Weather Service (NWS) and by other federal

‘agencies, such ag the Federal Aviation Maministration (FAA)

and Bureau of Land Management; it indicated that the contrac-
tor would be required to furnish che data to specified
government sites ifor display and processing, supply the
hardware and software neaded to rsceéive and display the data
and transfer it to government systems, and maintain or permit
the government to maintain an archive of the lightning data,

Subsequently, ARSI advised NOAA of its belisf that the .

sqi. pment and capabilities availadble under ARSI's FS5 contract
with G8A, No."G5-00FP-03679, under which NOAA was a mandatory
user, would satisfy the requiraments set forth in the CBD., 1In
January 1991, at ARSI's request, representatives of the firm
met with NOAA contracting and technical personnel to discuss
ARSI's. ability to satisfy the government's needs under the
terms and conditions of ARSl's FS58 contract. Based on those
discussions and its own review of the contract, NOAA deter-
mined that its needs could not be met from the schedule and
requested a GSA waiver from mandatory use »f the PS8 contract.

NOAK%includcd in its waiver a request'for copies of the C&D
synopsis and the proposed statement of .work (80wW), and
explained ‘that NWS required the capability of displaying and
proceising’ the data so that lightning activity could be
incorporatec into its assessaents of sevars weather, and also
requirsd the capability of combining the lightning data with
other ‘data’ to produce sussaries, Tepoxts, warnings, and.
graphid depictions of thunderstorm activity. 'In addition,
NOAA stated that other governsent agencies would be optional
users; the 'PAA, for example, would use the data to provide
thunderstorm reports to airports for aviation\safety purposes.
According:d MOAA, while these applications required the
distribution of data to various sites around the country whers
the data icould be accassed by multiple users, it had concluded
from its discussions with ARBI and its review of .the F58
contract that the data available under that contract were for
digplay purposes only; if the government also required
processing and distribution of the data to other governaent
sites, the ssrvices could not be provided at the pricns

‘spescified in ARSBI's PSS contract.

; U ) B . N
After reviewing NOAA's waiver requeat and ARBI's F85 contract,
GSA advised NOAA that "the items required by your office are
significantly different from items currently in our [Fss)
system. Therefore, a waiver is granted for the purchass of
these items from a nource other than the [P83])." When BOAA
then proceeddéd to issus a solicitation whose SOW included the
requirements ‘described in NOAA's waiver request, ARSI -

protested first to the agency, and then to our office.
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ARGUMENTY

ARSI argues that NOAA's requiremants can and therefore must be
met. through ita F55 contract, under which NOAA is a mandatory
user, The protester asserts, 'Jor example, that the lightning
dats under the contract are available for processing, ,
distribution, and archiving, and not only for display as GSA
and NOAA concluded, ARSI further argues that the FSS contract
clearly provides for multiple users of the data, by its
inclusion of options for multiple usears at discounts from the
single-user price. Consequently, according to the protester,
its PS8 contract provides the detailed pricing structure
required to meet all of NOAA’s needs and therefore must be
used instead of the competitive soliczitation,

ANALYSIS
The purpose-cf the FSS program is to provide government
agencles with a "aimplified process of acquiring commonly used
supplies and services in varying quantities at lower prices
while obtaining discounts associated with volume buying." See
Federal Acquisition Regulation (FAR) § 38,101; see also FAR

§ 8.404. Contracts are awarded using competitive procedures,
and .the schedule contracting office issues published schedules
containing the information needed for placing delivery orders
with -the schedule contractors. Id. Where there is a
mandatory FSS in effect, an agency gensrally is required to
meet its requirements from that schedule if its minimum needs
will be sztisfied by the items listed on. the schadule. 3See

Lanier Business Prods.--Oklahoma, B-237150, Jan. 17, 1990,
30-1 @5 ¥ 63,

. An agency determines, however, that
squipment or services available under the FS5 will not meet
its needs, it may seek a waiver from mandatory use of the
schedule; we will not object to such a waiver request unless
it is shown to lack any reasonable basis or to have been made
in bad faith. Id.

In this case, there is no allegation or indication of bad

"faith; based on the record, moreover, we find that a reason-

able basis existed for concluding that NOAA's needs could not
be mat through the use of the mandatory FSS schedule contract.

MULTIPLE USERS

NOAA determined that there is no provision under ARSI's FSS$
contract for data to be processed and distributed for use by
multiple users. NOAA noted that commercial literaturs
incorporated into ARSI’s FSS contract states that:

*The feesz listed above are for a single data
user confined to one display terminal.
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Discounts are available for companies requiring
multi-user terminals,

) . ] * [}

The use of data by mure than one user may
require additional charges, Other rescrictions
may also apply."

In challenging NOAA's determination, ARST argues that "“the
customer has the' right under his contract with ARSI to process
the data to as many internal users as he chooses at no extra
cost, The protester goes on to define an internal user as
one "on the same , ., . installation or at the same central
data transmission point," and. states that "the qovernmant user
does not pay extra for processing and communicating the data
to multiple users, provided that the lightning data cannhot be
manipulated in real time at any of the multiple sites other
than the originator." 1In this regard, the protester cites an
agreement it claims is executed by,,all of its FSS qovcrnmcnt
data stream customers, which provides that the client may use
the data "solely for its own internal use, [including] the
right to display or communicace the data or information or
graphics hased on the data:as more spacifically described on
the data stream fee schedule." RAccording to ARSI, this
agreement means that the customer can recexve, process, and
retransmit the processed data to as many users as necessary,
"at no extra cost' as long as the users are drganizatlcnally a
part “of that customer so that it' can be considered N
finternal use,'" and this would encompass‘the Uses under the
RFP in issue.‘ ARSI questions NOAA’s conclufion that the
schedule contract only‘nrovides for single-user priecing,
pointing out that the contract also states that "discounts are
available for companies requiring multi- user terminals."
According to the protester, the actual amount of these multi-
user discounts can be calculated by reference to other
contract provisions stating that the government is entitled to
the best discount offered to ARSI’s commexcial customers;
thul, according to the protester, multi-user pricing is in
fact availablu under the FSS contract.

Hl.tind ARSI'S position unpersuasive.. As wm- read the contract
itself,: which ' governs the obligation ‘of . the Jbarties, it
nlrrowly ‘defines the Muser" to benpermitted access to the
lightning data for the listed fees, providing, specifically
"for a- single data.user confined to one display“terminal.®
This provision.is inconsistent with ARSI’ s interpretation
(dovelopad,'apparently, solely for purposes of eupporting its
protest) that the agency may process the data to as many
internal users on the same installation as it chooses at no
additional cost. Furthermore, even if ARSI were correct that
the listed contract prices cover the use of multiple data
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terminals at one instsllacion, they clearly do not cover thae
capability needed by NOAA of distributing the data to multiple
users--including other federal agencies-~-at various sites,

Nor does it apyear that ARSI's FS535 contract already provides
for multi-user pricing., On the contrary, it only indicates
that “"use of data by more than one user may require additional
charges, Other restrictions may also apply.” In other words,
the contract neither establishes a definite multi-user charge
nor definite contractual terms governing mulvi-user use.

‘ " FL - T oM o .
ARSI’s suggestion that-discounted prices may be calculated by
reference to prices charged the firm’s commercial customers
is inconsistent ‘with the rationale of the FS5 program.
Agencies are permitted:to order from the schedule by placing
orders- directly with vendois, without first obtaining
compstition, because the FSS cortracts were awarded pursuant
to the FAR, and the schedule prices already have been
negotiated by GSA to assure fair and reasonable prices toc the
governmant; that is, the specific, listed prices shown on the
schedule have already.besn.tested in the marketplace through
the compstitive FSS sSolicitation process, See FAR §§5 8,404 (a)
and 38,102, Although.the government may be entitled to
reductions in previcusly negotiated prices, there is no
provision for negotiation by the contracting agency of F$$
contract-prices for additional services . not previously priced;
rather, the published schedule price lists must be used, Sae
FAR § 38.102. The absence of cstablished negotiated prices Is
sigriificant because the highest percentage discoint that is
offered to a firm’s commarcial customers, when applied to the
schedule price’'charged the government, may still result in a
significantly higher price than the government could ‘have
negotiated;’ according to GSA, the government’s negotiated
scheduls prices under the FSS program are quite often luwer
than the-hest prices that 'schedule contractors offer to
commercial, nongovernment customers,

. a . '
f)r'l ,3“' Y, 2

We cénclude that:NOAA reasonably determined “that'‘contract
coverage for sifigle data cusers did not cover'tle: requirement
for the distribiitidn of data to multiple datailsers and that
dpecific multi-user prices were not ’shoWwn on ARSI’s FSS . >
contract; multi-user services and correspondiiig prices werw..
never the:subject of negotiatisn with a "schedules contracting
‘offider,” ‘as required by FAR §°38.102. See Rick and Stanley,
B-205089, May 25, 1982, 82-1 CPD 1 494 (only those Items fhat
GSA specifically required to be priced for inclusion on 7SS
contracts are part of mandatory schedule). ARSI has thus
failed to show that NOAA and GSA lacked a reasonable basis for
their determination that a waiver was appropriace with respect
to this requirement. See Lanier Business Prode.--Oklahoma,

B-237150, supra.
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PROCESSING OF DATA

1

ARSI also argues that NOAA incorrectly concluded that
processing and archiving of data are not provided for in the
FSS contract; according to the protester, they are not
described separately in the contract because chey are standard
features included ip the basic data stream service, NOAA
roports, however, that at its January meeting with ARSI,
ropresentatives of the firm maintained that the FSS contract
prices only covered the display, and nct the processing and
further dxstr;butxon, of the data, Although ARSI questions
the agency’s account of the meeting, we agaln note that the
contragt spacifies that the fees are "for'a sanle data user
conflned to one display term;nal," and that "use of data by
more than one user may require additional charges, .Other
rc*trlcdlons may also apply." The ”nther reatzrictions" that
might apply are not specified in the™#SS contract and
presumably would have to be defined by the contractor or
through negotiations. Indeed, ARSI cites no ‘provision of the
contract specifically allowing processing andfurther use of
the data. , In nffect, therefore, ARSI’s FSS contract ‘l'acka not
only speciflc prices for services other than the display of
data for alsingle user, but also definite technical specifica-
tions for those services, See Rack and Stanleg, B-2050%9,
supra. Under these czrcumstancas, NOAA and GSA reasonably
concluded that the needs of the contracting agency for
services other than displaying the liryhtning data could not be
sacisfied under ARSI’s FSS contract. See Lanier Business
Prods.--Oklahoma, B-237150, supra.

The protest is denied,

Thlot g

James F. Hinchna
1} Gensral Counsel
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